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RECENT CASE NOTES 1091 

tion and the other as a professional criminal dangerous to the community, 
the rale which tends most to the exposure of the latter is perhaps to be pre- 
ferred 

Tows — Telegraph Companies— Failure to Deliver Telegram Containing 
Offer of Employment. — The plaintiff had sent a telegram to a baseball club 
offering his services. The telegraphic counter-offer of the club was never 
delivered; the plaintiff consequently lost an opportunity he would have 
accepted, and was subsequently unable to secure similar work. The defendant 
had notice of the telegram's importance, but failed to deliver because of an 
error in transmission. Held, that the plaintiff could recover compensatory 
damages. Pfiester v. Western Union Tel. Co. (1918) 282 I1L 60, 118 N. E, 
4077 

When an undelivered telegram contains an acceptance of an offer to con- 
tract, recovery is permitted the sender against the company. Western Union 
v. Blackwell Co. (1909) 24 Okla. 53s, 103 Pac. 717. Nor is there any reason 
why the addressee should not also be allowed recovery. Cf. Penobscot Fish 
Co. v. Western Union (1916) 91 Conn. 35, 98 AtL 341, and note thereon (1917) 
26 Yale Law Journal, 252. Courts have indeed refused him a remedy against 
the company where a message arrived, but was altered in transmission; but 
this has been on the theory that the addressee of an offer can hold the sender 
on the contract according to the offer as transmitted ; leaving to the sender the 
remedy against the company. Ayer v. Western Union (1887) 79 Me. 493, 10 
Atl. 495; and cf. Sherrerd v. Western Union (1911) 146 Wis. 197, 131 N. W. 
341 ; see also Comments (1918) 27 Yale Law Journal, 932, 933. But where 
an acceptance wholly fails to arrive, although a contract may have been com- 
pleted by its sending, it seems clear that in practice this hardly protects the 
addressee; on the contrary, his troubles are likely to be increased by holding 
him bound by a contract of which he has no knowledge. In such cases, there- 
fore, remedy should be given him directly against the company. This is borne 
out by the cases on undelivered offers. There the propriety of suit by the 
addressee seems admitted; recovery is contested only on the ground of uncer- 
tainty as to whether he would have accepted. Remedy has been denied him 
on this ground. Beatty Lumber Co. v. Western Union (1903) 52 W. Va. 410, 
44 S. E. 309; see also Ann. Cas. 1914 C 209. But the probability of accept- 
ance is now generally and properly considered a question of fact Western 
Union v. Sights (1912) 34 Okla. 461, 126 Pac 234; Postal Tel. Cable Co. v. 
Talerico (1911, Tex. Civ. App.) 136 S. W. 575. Recovery being allowed, the 
measure of damages in cases of undelivered or wrongly transmitted offers or 
acceptances of contract other than employment is, as in an action for breach 
of the contract, the loss actually sustained, or the profit which would have 
been made, or both. Western Union v. Sights, supra; Postal Tel. Cable Co. 
v. Talerico, supra; Hasbrouck v. Western Union (1899) 107 Iowa, 160; 77 
N. W. 1034. Where employment is offered, if it is not for a definite period 
but terminable at will, compensatory damages cannot be recovered, the theory 
being that the damages are too uncertain to be estimated. Larsen v. Postal 
Tel. Co. (1911) 150 Iowa, 748; 130 N. W. 813. Merrill v. Western Union 
(1886) 78 Me. 97, 2 AtL 847. But see Western Union v. McKibben (1887) 114 
Indi 511, 14 N. E. 894. But where the period of the contract is definite, the 
injured party is held entitled to full compensatory damages. Western Union 
v. Valentine (1885) 18 I1L App. 57; McGregor v. Western Union (1900) 85 
Mo. App. 308. See also 37 Cyc 1766. The principal case properly follows the 
latter rule, and since the plaintiff used due diligence in attempts to find other 
employment, permits a recovery not only for the contract salary, but also for 
loss of reputation and skill, through lack of practice. 



